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This paper focuses on the notion of religiosity of the ummah
of believers, within a capital legal document of the history of
Islam, which is the Sahifah al-Madina of 622 C.E. (the Charter
of Medina). More specifically, it aims at reading the Charter
under the light of today’s call, in order to draw a notion of “po-
litical inclusion” (of religious minorities) in harmony not only
with the early Islamic tradition but also with these recent at-
tempts of interreligious dialogue. For this reason, the paper,
firstly, tries to highlight the religious and political meanings of
the Charter for Muhammad and his contemporaries; besides
it aims demonstrating that under Islamic law agreements be-
tween different religious groups are morally and religiously
valuable, and, thus to strive for concluding them is beneficial
for the entire community; lastly, the paper tries to extract
from the Charter some legal principles regulating relation-
ships between the ummah and minority groups, so to draw a
new interpretation suitable for the contemporary and global-
ized Muslim society.

Keywords: Ummah; Charter of Madina; Political Inclusion;
Contemporary Reading; History of Islamic Law; Religiosity.
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1. Introduction

In history, there are many periods in which it is possible to
discover complicated avenues of mutuality between religions,
when borders and lines between them were blurred and
consistently redrawn. Thus, a historical interpretation is not
only necessary to understand the meanings of deeds, events,
and documents for original religious communities but to help
us to extract from the past new meanings to share with other
religious denominations in the present.

This paper seeks to examine the Sahifah al-Madina
(Charter of Medina) of 622 C.E.") in the light of a modern
day perspective®, in order to draw a notion of religiosity
as a common ground of theories concerning the political
inclusion of different religious groups in the contemporary



multi-religious democracies. In order to do so, this paper
will first highlight the religious meanings of the Charter of
Medina for Muhammad and his contemporaries; in addition, it
aims to demonstrate that, under Islamic law, agreements are
religiously valuable, and, thus, striving for their conclusion is
beneficial; lastly, the paper tries to extract from the Charter
some trans-historical messages to draw a new interpretation
suitable for the contemporary, globalized Muslim society.

2. Understanding the Charter of Medina:
The Tribal Society, the Customary Law,
and the Role of the Prophet in Yathrib/
Medina

A lasting controversy exists among scholars and concerns
the cultural landscape of Islamic religion at its origins.
In essence, there is an opposition between authors who
give relevance to the cities of Arabia and authors who give
relevance to nomad life®. However, the historical solution
of this controversy is not important here®, rather what is
important is to underscore that Islam originated in a tribal
society, and any attempt to contextualize it must take this fact
as a starting point®.

Specifically, the population of Arabia was made up of
Bedouins divided into two groups: in one, urban tribes who
lived in the cities; in the other, nomadic tribes who inhabited
the desert.

As a city, Mecca was a trade center with modest relations
with southern Arabia, Byzantine Syria, and Iraq. For this
reason, many foreigners lived there and worked in the local
market, where goods from Syria met those from Yemen (slaves
included)®. Mecca was also the center of the worship of the
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ka‘aba, a building originally without a roof which served as a
chest for the sacred “Black Stone”. This shrine hosted the main
cult of the Banu Quraysh tribe that, at the time of the Prophet,
ruled the city. Yathrib (later on renamed as Medina) was the
main city in an oasis, whose main activity was the cultivation
of palms; moreover, it was the seat of an important Jewish
community divided into many tribes - some autonomous, with
some other people as clients of the native Arabs. Lastly, the
city of al-T@’if in Arabia and near Mecca was a location which
conferred a reputation by association and created business
opportunities.

When it comes to nomadic life, another nice portrait of
the Bedouins of the desert is offered by the scholar Henri
Lammens, who, in his book), presented their main social
and cultural characters, beginning with their “individualism”.
This quality was central in Bedouin culture because it allowed
them to live in the desert, within their families and to quarrel
with neighbors for the ownership of water wells and a few
pastures. Lammens makes note of additional characteristics
of nomadic peoples, such as their hospitality, tenacity, courage,
anarchy, and sense of tribal kinship.

. Hospitality was universally considered a prime virtue by
the Bedouins, who feared - in the case of its absence -
the negative consequences of revenge and feud.

. The value of tenacity was well expressed in the exalted
virtue of sabr, which generally translated is the word for
“patience”. Yet, this translation does not fully convey all
the characteristics of this virtue, among them the abil-
ity to fight without hesitation against one’s adversities,
enemies, climate, environment, a losing battle. Actually,
“sabr is not passive endurance, but active defiance of
danger, especially in battle”®.

. The value of courage was expressed in favor of fight-



ing the enemy, not in open battlefield, but by means of
cunning and stratagems. Moreover, the Bedouin culture
did not particularly esteem the virtue of the “unknown
soldier”, prone to combat and dying anonymously along-
side his companion and in the trenches. Military virtue
was best expressed in the gesture of blatant courage, the
kind of courage that deserved elegies by women and po-
ets after the soldier’s death®.

To describe the character of anarchy, Lammens quotes a
verse of the Bible that describes Ishmael (Arabic Isma'il),
the ancestor of the Arab tribes:

him; And he will be a wild man; his hand will be against every
man, and every man’s hand against and he shall dwell in the
presence of all his brethren (Gen 16:12).

This description expresses the idea that the men of this
kinship were not able to transcend the rule of clans. The
centrality of sectarianism has prevented the Arabs from
appreciating the idea of a wider collectivity and has been
the reason for long-lasting conflicts between tribes and
groups. This anarchy was only mitigated by the relation-
ship of consanguinity between tribes. More exactly, the
duty of loyalty between various groups, clans, and tribes
was, in accordance with the conception of all social re-
lationships in the old Arab perspective, an obligation
which came from consanguine relationships, which of-
ten existed only in the remote past and sometimes were
only fictitious?,

The traits of an aggressive and individualistic character
were considered well suited for leaders, even though
they could have been mediated by other characteristics.
At the same time, tribality expressed the greatest limit
and gave authority to the head of the clan. Therefore,
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the sayyid or shaikh/shaykh, the head of the group, was
nonetheless considered a primus inter pares that could
govern only and as long as he was holding the consent
of the group.

There were religions in Arabia before Islam, which,
however, did not admit human and idolatrous representation.
Among the most important pagan divinities, there were three
goddesses, al-Lat, al-‘Uzza (both associated with Aphrodite)
and al-Manat (a goddess of destiny). The deities were
represented through monoliths, or through constructions,
often in connection to water sources for ablutions and trees,
on which were hung offerings of votive weapons, gifts from
visitors and fragments of clothing. Usually such an area was
considered haram (sanctum or sanctuary) and was fenced
off, so as to protect humans, animals, and plants dwelling
inside. These sacred fences were uninhabited for a large
part of the year, then they housed periodic gatherings, such
as those at the beginning of spring or autumn. Probably, the
Meccan ritual of the hajj (pilgrimage) with its mawagif (ritual
stops) was a remnant of the religion of Abraham, the builder
of the al-ka'ba™V. At the time of Muhammad, these religions
persisted even though Allah was beginning to be considered
as the major deity (Allah akbar).

In this context, status law was generally linked to the tribal
Kinship:

. Given that any concept related to criminal law was miss-
ing, an individual had no legal protection outside the
bond to his tribe (‘asabiyya);

. The existence of feuds always was a characteristic of the
social organization of Bedouin tribes, not the result of
momentary crisis situations and, until very recent times,
such was the condition of the Arab Bedouin tribes®?.

. The group was responsible for the actions of its mem-



bers (by means of feuds, mitigated by the price of blood,
known as diya)*?;

. Family law was based on promiscuity, as well, due to the
fact that cohabiting relationships with slaves were com-
mon place. It is not yet correct to speak of polygamy, nor
of marriage, in tribal law. Indeed, according to the cus-
toms of the group, the patrilineal kinship was flanked
by matrilineal systems in which a woman could have re-
lationships with multiple men at different times. More-
over, time-stipulated marriage (mut‘ah) was frequent.

As far as commerce and trade are concerned, there were
two types of legal regulations: those of commercial cities,
which involved more advanced regulations, such as contracts,
partnerships, and interest loans, and those of nomadic
Bedouins, who mainly functioned under customary law.
Regarding controversies between individuals and groups, an
authoritative system was lacking in both non-nomadic Arab
and Bedouin pre-Islamic society. In the event of disputes, it
was possible to go before an arbiter (hakam, which has the
secondary meaning of “wise”). An arbiter had to be accepted
by both parties, and the choice was based mostly on his
personal abilities, his reputation, his family, or his supernatural
abilities (kahin: soothsayer, fortune teller). If he accepted the
assignment, the parties had to pay a deposit (goods/hostages)
to guarantee that they would follow his decision®¥,

The Prophet Muhammad was born into this type of society
in Mecca in 570 and received the first revelation in 610. After
that, he bore a role as a prophet and started to disseminate
and develop Islam as a new monotheistic religion in Mecca.
However, his predicament in Mecca was limited only to
his closest relatives and companions, until he left that city
to migrate to Yathrib for several motivating reasons. On
Muhammad’s side, he was persecuted by the Quraysh, the
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major merchant tribe in Mecca as well as Muhammad's tribe,
who perceived him and his teachings as a serious threat for
their community; on Yathrib’s side, the population of this
city, composed of various religious groups, suffered a crisis
of being in a never-ending conflict with each other. Thus, the
recognition of the leadership of Muhammad was probably
linked to the great need to identify an authority to fill the
vacuum of power and to limit the condition of lawlessness
that reigned in the peninsula®®. According to the sira - the
tradition of the life of the Prophet, Muhammad was already
a political activist already at Mecca®®, and, in such terms,
he offered himself and brought his message to the Yathribis.
More precisely, Muhammad was summoned to Yathrib to
serve as a neutral arbiter and to put an end to communal
fights given that the city was already divided by hatred and
resentment. The conflicts between the Yathribis’ sects were
linked both to issues related to the urban settlement of the
various groups and to problems originating from the feuds
that would be mediated by customary law. When Muhammad
came to Yathrib, this same tribality was a characteristic of
the Jewish community of the city. R.B. Serjeant described this
phenomenon in the following way:

Even before the dominance of Aws and Khazraj the Jews
were not all of identical social standings, for some Jewish
tribes had honour, wealth, and power (sharaf, tharwah,
‘izZ) over the others. Though 13 Jewish tribes are mentioned
at this period, the Prophet in his day apparently took direct
political action only against three. Possibly the other Jewish
tribes had direct protection agreements with the Arab
tribes through their sayyids and naqibs, [...], and had
been politically inactive, or they may have been affiliated
or assimilated to the three larger Jewish tribes. The Aghant
makes it clear that whatever position the Jews had held in
former times, they had lost status and their power to defend
themselves had diminished [...], and by the immediately pre-



Islamic era they were under the protection Arab tribes™.

Moreover, Jewish groups of Yathrib were also harassed
by their pagan neighbors, with the result that they
recognized in Muhammad an authority that could put an
end to their condition of insecurity. In fact, Muhammad
had already decided to counteract tribal fragmentation
before his arrival at Yathrib. He tried to establish a united
community, even at his own expense through denouncing
of his Meccan polytheistic ancestors. In opposing his own
tribe, the Quraysh, Muhammad stated many times that
God was incompatible with the tribal divisions and tribal
divinities that each group worshipped. This particular
form of incompatibility emerged from the fact that God
was both an ancestral divinity and one God. Allah was
the one and only deity of Abraham, the ancestor of the
Arabs, subsequent Arab communities and tribes were
formed around him. As a consequence, only around Allah,
and Allah alone, could the unity of the Arabs be restored.
From this perspective, all false deities which supported
and nourished the fragmentation among the various tribes
of the Arabs should have been sanctioned. But taking
everything in account, Muhammad was much more than
just an arbitrator of disputes. Indeed, the reason for his
success in Yathrib was linked to the fact that he presented
himself as the founder of an inclusive religious community,
and, at the same time, an enemy of those who did not want
to join in this type of endeavor(*®. By and large, the Charter
of Medina established a roadmap for maintaining peaceful
coexistence, rights and responsibilities, and internal
autonomy for different tribes and religions, and the process
for the nonviolent resolution of disputes with Muhammad
as the supreme arbiter.
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3. Remarkable Legislation and Terms of
the Charter of Medina: A Contemporary
Legal Interpretation

In his insightful paper, Said Amir Arjomand analyzed the
Charter by means of a socio-legal method and divided the
traditional text into three deeds®. Arjomand’s division is
useful for highlighting the most remarkable legislation of the
Charter of Medina for a contemporary reader, one interested
in its interpretation in the light of human rights perspective.
For this reason, the terms and the provisions discussed below
will follow his numbering.

According to this author, the objective of the agreement was
to settle religious conflicts and divisions that afflicted the tribal
and segmented society of the Arabian Peninsula. Therefore,
the structure of the declaration is made by subsequent deeds
and includes the institution of a “brotherhood” among the
muhdjiran®® from the Quraysh and the ansar®" in Medina.
Moreover,itincludestwosecuritypactsbetweenthemandsome
Jewish clans of Medina. Thus, in Arjomand’s interpretation,
the first deed establishes a new unified community in Medina.
This deed is supplemented by a settlement of Muhammad,
whose aim was to include a whole set of new Jewish clans into
the community under the protection of God through a bond
of religious empathy. A second supplement was amended by
the later adhesion of the clan of Banu Qurayza (art. 24 in his
numbering).

Analyzing the text, the key-point is the interpretation of
the term ummah, which ordinarily means “community”. It
should be noted that there is a controversy among scholars,
as to whether the meaning of the term changed after the life
of Muhammad due to his authority and influence. According
to some, after Muhammad, this word became synonymous



with “Muslim community”. According to others, the meaning
of ummah did not change, remaining that of a “religious
community”, including the dhimmi in the social contract. To
this end, Ulrica Martensson writes:

While Arjomand perceives the concept of ummah to be the
main link between the Medina Constitution and the Qur’an, |
suggest kitab in the contractual sense is an equally important
conceptual link. Moreover, where Arjomand argues, similarly
to Donner, that the concept of ummah changed after the
Prophet’s death to become coterminous with a religious
community (the Muslim ummabh, the Christian ummah, etc.),
| would hold that its meaning never changed within Islamic
law and administration because the Islamic ummah remained
a political community which included ahl al-dhimmah in its
social contract®,

This linguistic nuance is not without importance, as it
is relevant in regards to the legal nature of the Charter. To
our opinion, the final aim of the agreement was to create a
confederate community of the clans grounded on their faith
in a single God and on the value of religious solidarity. It is
not a casualty that the Charter addressed directly community
and tribes®, not individuals. The pillar is art. 15, in which
we find the constitutive foundation of the system of religious
pluralism. This article grants the Jewish clans protection of
the law and religious tolerance (extended by article 16 to
the Jewish clan of Thaclaba and its clients). Regarding this
stipulation, Arjomand writes:

The article marks the institution of religious pluralism in
Islam, which later developed into the recognition of “those to
whom we have given the book” (Q. 2:121; 6:21, 1 14; 13:36,
etc.), or more frequently, the “peoples of the book” (Q. 2:63,
65; 5:69-70; 22:18, etc.) under the protection (dhimmah)
of God. Religious pluralism in Medina was endorsed in the
Quran: “There is no compulsion in religion”?4,
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It should be noted that religious pluralism is, indubitably,
a fundamental interest of this process of creation of a new
political community, where unification can be obtained
through series of brotherhood or allegiance pacts. Once
unified, the ummah can be considered a confederation of
clans that explicitly recognizes the religious tolerance of
Jewish clans and their internal autonomy. Furthermore, this
pluralist system seems to have its foundation in the quality
of religiosity of its members, rather than in the institution of
religions. The quality of being “religious”®> - that particular
kind of human experience represented by the “believers” of
many verses of the Quran — more than a specific “religion” - as
a set of beliefs and institutions - is the key of inclusion in this
conception of unity. Only those who share this characteristic
are partners deign of entering into a written contract (kitab,
sahifah)?®, and, obviously, this quality is evaluated on the
basis of monotheism (see Q. 24:55, for example). To support
this statement, it is necessary to employ three arguments:

1) In the Quranic revelation, “religiosity” unites the Peoples
of the Book under the paramount principle of the unity of God:

Say: ‘O People of the Book, come to a word (which is) fair
between us and you, (to wit) that we serve no one but God,
that we associate nothing with Him, and that none of us take
others as Lords beside God (Q. 3:64).

This vision is reflected in the meaning of the term ummah
in the Charter, in light of the Quran®”. In the Charter, this term
first appears in the in article 1, which deals with the Muslims
of Quraysh and Yathrib and with those who joined and strove
together with them, that is to say, the Jews. Concerning all
these groups, it reads:

innahum ummah wahidah min din al-nds (they are
one ummaah, to the exclusion of all other people).



But, when looking for clues in the Quran to the meaning
of this article, it is not merely the term ummah that must be
traced, but rather the locution: ummah wahidah. This phrase
occurs in the Quran no less than nine times. In all cases and
with no exception, it denotes people united by a common
religious orientation, in contrast to people divided by different
kinds of faith(®®. The conclusion with respect to article 1 of
the Charter is, therefore, unescapable. This article declares
that the Muslims of Quraysh and Yathrib, as well as the Jews,
constitute one unity, sharing the same religious attitude, thus
being distinct from all the rest of the people who adhere to
other kinds of faith. Unity is intended to be based not only on
common sacred territory or religious law but also on common
religiosity®?.

Moreover, in another passage of the Quran, religiosity even
entails a relationship of brotherhood, so that “The believers
are brothers” (innama ’l-mu’mintna ikhwah, The Quran,
49:10)3% and similarly, another verse of the Quran declares
that different religious peoples become brothers, specifically,
in “religion” (fa-ikhwanukum fi’l-din), in case of conversion, if
they perform salat and pay zakat (The Quran, 9:11).

Another linguistic element supports the relevance of mere
“religiosity” as a requirement for being part of the contract.
This linguistic element is given by the frequency of usage of
the terms mi'min/Muslim in the text of the Charter. It is worth
noting that the generic term mi’'min (believer) is present 24
times, whereas the specific term “Muslim” is present only 3
times. This frequency approximately respects the proportion
to be found in the Quran®Y. This is due to the fact that the early
followers of Muhammad were called starkly mu’miniin, which
means generically “believers”, without the exigency of any
other denominational connotation; whereas “Muslim” was, in
the same period, “one who heroically defies death”®%, The first
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identifiable evidence of the usage of the word muslimtin in the
sense of adherents of Islam is from 741 C.E.®® In other words,
during the initial stage of Islam the requirement for being part
of the ummah was simply to have faith, to be religious, to be
a “believer”. In addition, the notion of mu’min was also suited
for expressing the very idea of the protection of Allah and his
messenger:

Thus both God and the Prophet afford security to their
mu’mintn, to those who seek shelter with them, i.e., feel
secure under their protection®¥,

In the same vein, where “religion” is expressly considered
in the Charter, the word “Muslim” is used in contradistinction
to “Jews”, whereas the word mu’miniin is not employed as a
contrast to “Jews” but instead includes them, such as it is done
in written form in art. 15:

wa inna Yahud bani Awf ummah m‘a al-mu’minin
(the Jews of Banu ‘Awf are a community along with the
believers)®>,

2) The second argument comes from the interpretation of
the regime of legal autonomy for the tribes involved in the
agreement. The same article 15 continues:

li-Yahudi dinuhum wa li-I-Muslimina dinuhum (Jews
having their religion (din) and the Muslims their religion)

granting protection, tolerance and, over all, respect to the
laws of the different religious communities. As Watt puts it:

There is some justification for thinking that at some period
during the first year or so at Medina (not necessarily in the
first months) Muhammad contemplated a religious and
political arrangement which would give a measure of unity
but would not demand from the  Jews any renunciation of



their faith or acceptance of Muhammad as a prophet with a
message for them [...]©%9,

As regards this specific factor in the Charter of Medina, Uri

Rubin affirms:

Being recognized as mu'miniin®”, keep to their own
din, stipulation of article 25 [15 in Arjomand’s numbers],
which must now examined: li-Yahudi dinuhum wa li-I-
Muslimina dinuhum. [...] the latter clause seems to convey
the idea that the din, i.e., religion, of both parties has equal
merit so that each party has the right to go on adhering
to its own din. [...] It is clear now that within the ummah
wahidah which separated all monotheistic groups of
Medina from other people, the Jews were given the position
of “ummah of believers”, thus being distinguished from
all other monotheistic (Muslim) members of the ummah
wahidah. Their recognition as believers provided them with
the privilege to stick to their own Jewish din while enjoying
complete protection®®®,

In addition, we would like to underline that the word din in

Arabic means religion and this term is used to identify Islam

among the religions of humanity (inna dina Muhammadin

khayr al-adiyan). Needless to say, religion also entailed a

specific law to be applied to the faithful®®. Yet, the Arabic root

has other two meanings:

A verbal noun exists for translating the idea of “judging,
passing judgment, passing sentence”; and along with
this, “judgment, verdict”;
There is the verbal noun of a verb “to conduct oneself, to
observe certain practices, to follow traditional usage, to
conform”; and, hence “conformity, property, obedience”,
and also “usages, customs, standard behavior”“?,

Thus, the Arabic word clearly refers to the idea of religious

law as well as “the perceptivity that lies in every man’,

Journal of The

Socio-Political
Thought of Islam

0202 Jowuwng / Buuds

Z'ON ‘T ‘|OA ‘[OWNOr DIWLPY [PNUUDIg

Page

43



Page

(*3°2 Z29) euipen-le Yejiyes ayi jo AceSaT ayi pue ‘uoisnjauj [eanijod ‘AlsoiSiey =

understood as a cognitive quality™®Y, so that the din is exactly
that faculty thatrequires individuals to judge facts according to
religious categories. In other words, “religion” - when defined
as a set of rules and beliefs - and “religiosity” — defined as that
particular kind of human experience that conduct people’s
behavior and judgments - encompass one other.

3) The third element that can support our statement,
according to which “religiosity” counts more than “religion”
in defining the boundaries of the community, comes from
art. 29, according to which in the Yathrib’s territory shall be
established a sanctuary for all the people of the Charter. It is
important to clarify that the meaning of “sanctuary”, at the
time of the Prophet, was different from the contemporary one.
Denny articulates it succinctly for us here:

[This immunity] has linked it to the traditional Arabian
pattern of establishing sanctuaries (haram in the ancient
usage and hawtah in contemporary South Arabia), which
he calls “sacred enclaves” centering in the cult of a local
god. A haram or hawtah is a secure locality, established by
a holy person or family, together with the agreement of the
surrounding tribes, to respect it as a safe place where diverse
factions may meet and mingle, conduct business, settle
disputes, and so on, with all factions pledged to defend it and
preserve its sanctity and neutrality. Murder, for example, is
the greatest of offences within the enclave, particularly if it
is intertribal.?

In other words, an effect of the establishment of the
haram (sanctuary) would also guarantee a status of personal
inviolability within that territory to all the “religious”
members of the ummah, in spite of the previous relationships
of hostility grounded on kinship and tribal feuds. With respect
to this point, the Charter was totally consistent with the Quran,
where there is a clear condemnation of tribal relationships
when they clash with religious ones, as in the Quran, 3:103:



And hold firmly to the rope of Allah all together and do not
become divided. And remember the favor of Allah upon
you - when you were enemies and He brought your hearts
together and you became, by His favor, brothers. And you
were on the edge of a pit of the Fire, and He saved you from
it. Thus does Allah make clear to you His verses that you may
be guided.

This statement against kinship’s allegiances is also present
in the Sunnah of the Prophet. In a hadith, Muhammad clearly
explains his opinion about the ‘asabiyyah, the spirit of tribal
partisanship:

Jubayr b. Mut’im reported the Messenger of Allah (May
peace be upon him) as saying: Laysa minna man d‘aa ila
‘asablyyah, wa laysa minna man qatala ‘ala ‘asabiyyah, wa
laysa minna man mat ‘ala ‘asabiyyah (Whoever advocates al-
‘asabiyyah is not one of us, and he is not of us who? kills in
the cause of al-‘asabiyyah; and he is not of us who dies in the
cause of al-‘asabiyyah).“4

Literally, ‘asabah are male relations in the male line in
the family or tribe, and Islam recognizes people’s loyalty to
their clans and tribes. Yet, Islam differentiates between two
different types of loyalty: there is a ‘blind loyalty’, which
is al-‘asabiyyah, and a ‘positive loyalty’, which is al-nusrah.
Therefore, Islam is against ‘blind loyalty’ because it usually
leads to discrimination, racism, and may even lead to disloyalty
which will threaten the internal security of the state.

In conclusion, it should be clear that the document of Medina
was neither a constitution in the modern sense - because it did
not have the nature of a social contract between equals, nor
a constitution of the khilafah islamiyyah (Islamic Caliphate)
- because the Prophet was not interested in determining a
governmental system™®, In fact, it seems to actually have
been a treaty addressing the relationship between “religious”

Journal of The

Socio-Political
Thought of Islam

0202 Jowuwng / Buuds

Z'ON ‘T ‘|OA ‘[OWNOr DIWLPY [PNUUDIg

Page



Page

(*3°2 Z29) euipen-le Yejiyes ayi jo AceSaT ayi pue ‘uoisnjauj [eanijod ‘AlsoiSiey =

people of different “religions”®®, Insofar as art. 25 of the
Charter implied that the contracting parties were bound to
mutual support against any attack on Yathrib, the real goal of
the treaty was to establish a new order to preserve security,
autonomy, and religious respect between the groups. To put
it in another way, the principal aim of the agreement was to
establish a confederation where the tie of religiosity would
have supplanted the tie of kinship, which was preponderant
at that time of the Prophet and was the origin of enduring
conflicts and feuds in the Arab peninsula®”.

4. The Charter of Medina as a Paradigm
of a Peace Treaty and Its Legacy within
the Theory of Citizenship

One of the main components of early Islam’s foreign policy
was to seek peace and stability. [tis nota coincidence that soon
after the Medina Charter, Muslim historians mention other
examples of treaties (mu‘ahadat) having the same contents and
pursuing very similar goals. Its pattern of security agreement
was simply extended to include other and still more tribes in
the Arabian peninsula®®. Al-Tabari records the Covenant of
‘Umar, a document apparently addressed to the people of the
city of Jerusalem, which was conquered in the year 636 CE. In
turn, this document states:

This is the assurance of safety (aman) which the servant of
God ‘Umar, the Commander of the Faithful, has granted to
the people of Jerusalem. He has given them an assurance of
safety for themselves, for their property, their churches, their
crosses, the sick and the healthy of the city, and for all the
rituals that belong to their religion. Their churches will not
be inhabited [by Muslims] and will not be destroyed. Neither
they, nor the land on which they stand, nor their crosses,



nor their property will be damaged. They will not be forcibly
converted [...]. The people of Jerusalem must pay the poll
tax like the people of [other] cities, and they must expel the
Byzantines and the robbers [...].1*

According to al-Tabari, these conditions, respecting
Christian practices and places of worship, were also given to
other towns throughout Palestine. In regard to the Armenian
front, there are many references to treaties made with Jewish
and Christian, as well as Zoroastrian, inhabitants of the region.

From our point of view, the legal nature of the Charter of
Medina is the reason of its importance nowadays. Clearly, the
contemporary evaluation must take into account the historical
context:

Medina confronted two contending discourses, that of rights
and that of might. The first was a discourse affirming the
might and right of the wealthy and dominant. This discourse
was sustained by tribal logic, caused Medina’s conflict-ridden
sociopolitical dynamics, and undermined the dignity and
prosperity of Medinans. The second relates to the rise of a
powerful doctrinal discourse of rights in Islam, which affirms
the rights of peoples across religious, social, racial, ethnic,
and gender divides®?.

However, the practice and the example of the Prophet,
his authority, and his political goals support the idea that,
under Islamic law, agreements were religiously valuable,
and, therefore, striving for their conclusion was beneficial.
Moreover, the Charter of Medina has been considered the
religious paradigm of international peace treaties (mu‘ahadat),
thus highlighting that there was a publicinterest to sign a peace
agreement with non-Muslim parties, when they were inclined
to do so. This public interest position has its foundation in
the Quran itself and encourages Muslims to make peace with
others, as much as possible:
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But if they incline to peace, you also incline to it, and (put
your) trust in Allah. Indeed, He is the All-Hearer, the All-
Knower (The Quran, 8:61).

Ladeeb A. Bsoul, who has written a book about the notion
of mu‘ahadah in Islamic law, states:

This verse validates muwada‘ah in circumstances where
non-Muslims are inclined to propose peace. However, jurists
argue that if a muwada‘ah serves the interests of Muslims,
it is permissible for them to take the initiative in cases where
it is required or advantageous®Y.

If we accept the idea of the Charter as a peace treaty, we
can also understand the activity of Muhammad in Medina
as a diplomat or, more accurately, an “ideal diplomat”®?,
Muhammad was known as an arbiter in Mecca, when he
arrived in Yathrib. There, acting as a diplomat, he offered to
negotiate an agreement between the different tribes in which
justice was the central goal by means of a written document
which articulated the rights and obligations of peoples living
in Medina. In turn, Allah was represented as a god of struggle
and combat, one with the qualities of a leader and general.
His care for his believers was expressed in terms of the care a
patriarch takes of his kin. His power, on the one hand, and his
benevolence, on the other, were stressed in his maintenance
of justice for all the mu'mintin®®. In other words, facing the
conflicts of Yathrib, Muhammad tried to solve the problems
by mediating between the clans, who, in turn, negotiated and
deliberated a solution®¥. In doing so, he applied a method of
persuasion and not coercion. The Prophet attempted to win
the loyalty of non-Muslims by granting a due respect and
freedom of worship, which also meant their self-government,
taking into account their capability and will to be part of
a peace agreement in Medina. Muhammad used the treaty



as an operational form of justice. In doing so, he divided
factions and problems into more manageable issues, chose
the fundamental principles to apply, designed a matrix of
reciprocal obligations, and connected the provisions with
the local tribal laws for their enforcement and execution. It
should be noted that a treaty is always the result of a process
in which different sequential phases are drafting, negotiation,
acceptance, execution, and management. Many articles of
the Medina declaration contain evidence of the process
because they are evidence of the negotiation, deliberation,
and execution of the agreement. For example, it is possible
to localize the bulk of the agreement in some basic positions
that are offered to all the parties involved in the negotiation;
specifically, these include a) equal right to life, b) freedom of
worship and religious self-government, c) civic equality, and
d) fair justice.

Many articles protect the life of different peoples or, to be
more specific, declare the “sanctity of life”>®. This principle
is the synthesis of a number of articles that establish limits
and sanctions for blood-vengeance, preserve the security of
the people of Medina, declare haram the territory of the city,
and protect the life of strangers and pilgrims within the area.

Thefreedom ofworshipandthe principle of self-government
are declared by art. 15, permitting the application of different
religious laws for different religious groups.

The same article is also evidence of the equal standing of
all the parties of the agreement, Jews included. This article is
not only the declaration of the previous principles of freedom
of worship and legal pluralism, but also a mirror image of
the terms of the first part of the agreement - that addresses
only Muslims - between the ansar and the muhajirtin®®. The
regulating scheme is the same for the two parts, and it is
apparent that the signatories are treated as equals in this way.
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Finally, the closing article 30 is dedicated to the overarching
principle of rule of law and fair justice by the supreme
arbitration of Muhammad. As noted by Rasha Diab, this
provision:

shedslightonthismechanisminrelation todispute resolution:
“If any dispute or controversy likely to cause trouble should
arise it must be referred to God and to Muhammad, the
Apostle of God. God accepts what is nearest to piety and
goodness in this document.” This article, in addition to giving
precedence to the autonomy of communities, identifies
another central resource/authority that can help realize
these communities’ right to justice. Only when they fail
to resolve their own conflicts are they supported by such
central authority, namely divine law and their chosen arbiter,
Muhammad, to resolve conflicts®”.

Also in this case, it is necessary to recall the spirit of the
times. In deciding to be the final arbiter, Muhammad affirms
that there is a divine law which is supreme over the human
regulations but also recognizes the necessity of tribal
regulations and, to some extent, the dependence on them. That
is to say, Muhammad is the political authority of a fragmented
community which aims toward peace and security, but he
knows that there is no state or government (dawlah) that can
enforce the new rules. Therefore, he operates as an authority
that can sponsor the realization of rights or regulate punitive
measures for rights violators/withholders, by using the
power of the tribes. In turn, the Charter of Medina is a code of
conduct that permits different communities to enforce legal
regulations®®. In accordance with all those basic principles,
the text provides secondary and complementary articles
regulating the relational matrix of alliance (hilf), brotherhood
(ikha’), and friendship (wudd) still existing between the tribes
along with some financial reciprocal obligations, solidarity
rules, and political allegiances®?.



5. Conclusions

Religious principles sometimes share meanings in
common with other faiths because of the unity of the religious
experience. As noted in the introduction, the historical
interpretation is necessary not only for understanding the
meanings of religious phenomena according to the original
faith and the faithful community, but also for extracting new
meanings from it to share with other religious denominations
in different time periods. This interreligious and trans-
historical interpretation “creates” new cultural values to be
applied in the present. The Charter of Medina is a legal source
that permits such a trans-historical interpretation. Even
though history teaches us that, unfortunately, the situation
changed with the victory over Mecca and with a subsequent
break with the Jews®?, Nevertheless, it is intriguing to suppose
that religiosity, brotherhood, and tolerance were the pillars of
the political unity of early Islam and marked its subsequent
international system of diplomacy. The present interpretation
ofthe Charter of Medina highlights what principlesit contained
that may foster a new theory of contractual citizenship in the
present day.

The first principle is that, since its origins, the Islamic legal
tradition has developed a casuistic system of law without the
exigency of establishing general theories of legal institutions.
In this system, the Charter was not a constitution per se but a
paradigm for peace agreements to establish a confederation
of autonomous groups. The goal was to prevent tribes from
waging war against each other because of kinship relations.
There is little doubt that similar goals are totally acceptable in
the contemporary international legal system(%,

The second principle is that, in many respects, “religiosity”
seems to be a more universalizing concept that is grounded
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in the human nature of individuals, faith, cultural habits, and
rights, that is to say, in their religious experience. Religiosity
is a primordial phenomenon that comprises the feelings,
acts, and experiences of individual people. From a global
perspective, which is not religiously neutral, nor concerned
with legal formalism, but rather, polycentric and complex,
“religiosity” is a factor that guides individuals when they act as
private legal actors of global law, the selection of whose global
legal instruments and remedies are best for achieving their
religious goals. This does not mean that religions are useless
or inconsistent, rather their regulatory power resides not only
in their institutional shapes, codes, hierarchies, community
organization, and laws but also in their own symbolic appeal,
unofficial saints, separate constitutive narratives, different
jurisdictional concepts and conflict resolution norms, cross-
border affiliations, transnational solidarity, and international
mobilization capacity. It is not a coincidence that religious
leaders have, of late, increasingly sustained the idea of human
dignity as a direct and concrete regulatory power.

The third principle is that legal agreements are religiously
valuable, hence striving for their conclusion is beneficial. For
example, even though Islamic law has had many applications
of pacts, agreements, covenants, sales, treaties, constitutions,
and declarations, a philosophical and unified theory of
contract has been lacking. As far as the Islamic legal tradition is
concerned, it has many words and concepts related to the idea
of the conclusion of an agreement, such as mithaq, bay‘ah, ‘aqd,
kitab, mu‘ahadah, dustiir,and so on. In publiclaw, it still requires
extensive studies if Islam has generated a theory of social
contract, and the foundation of the theory of social contract
in Islamic sources seems to be a matter of contemporary
debate amongst scholars. In this light, in theorizing the forms
of inclusive citizenship, some Muslim scholars think that



religious minorities should not be treated like dhimmi, but like
mu‘ahids - people with whom the state has a treaty of political
alliance. Such a position should have the effect of rendering
them equals of the majority of Muslims. In the same vein, an
institutional policy of contextualized agreements between the
government and Muslim communities could be an acceptable
strategy of citizenship’s implementation for many Muslim
minorities living and settling in the West today©?.
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